
21 

Environmental Protection Agency § 63.5 

M = molar 
N = normal 
O.D. = outside diameter 
% = percent 

[59 FR 12430, Mar. 16, 1994, as amended at 67 
FR 16598, Apr. 5, 2002] 

§ 63.4 Prohibited activities and cir-
cumvention. 

(a) Prohibited activities. (1) No owner 
or operator subject to the provisions of 
this part must operate any affected 
source in violation of the requirements 
of this part. Affected sources subject to 
and in compliance with either an ex-
tension of compliance or an exemption 
from compliance are not in violation of 
the requirements of this part. An ex-
tension of compliance can be granted 
by the Administrator under this part; 
by a State with an approved permit 
program; or by the President under 
section 112(i)(4) of the Act. 

(2) No owner or operator subject to 
the provisions of this part shall fail to 
keep records, notify, report, or revise 
reports as required under this part. 

(3)–(5) [Reserved] 
(b) Circumvention. No owner or oper-

ator subject to the provisions of this 
part shall build, erect, install, or use 
any article, machine, equipment, or 
process to conceal an emission that 
would otherwise constitute noncompli-
ance with a relevant standard. Such 
concealment includes, but is not lim-
ited to— 

(1) The use of diluents to achieve 
compliance with a relevant standard 
based on the concentration of a pollut-
ant in the effluent discharged to the 
atmosphere; 

(2) The use of gaseous diluents to 
achieve compliance with a relevant 
standard for visible emissions; and 

(c) Fragmentation. Fragmentation 
after November 15, 1990 which divides 
ownership of an operation, within the 
same facility among various owners 
where there is no real change in con-
trol, will not affect applicability. The 
owner and operator must not use frag-
mentation or phasing of reconstruction 
activities (i.e., intentionally dividing 
reconstruction into multiple parts for 
purposes of avoiding new source re-

quirements) to avoid becoming subject 
to new source requirements. 

[59 FR 12430, Mar. 16, 1994, as amended at 67 
FR 16598, Apr. 5, 2002] 

§ 63.5 Preconstruction review and no-
tification requirements. 

(a) Applicability. (1) This section im-
plements the preconstruction review 
requirements of section 112(i)(1). After 
the effective date of a relevant stand-
ard, promulgated pursuant to section 
112(d), (f), or (h) of the Act, under this 
part, the preconstruction review re-
quirements in this section apply to the 
owner or operator of new affected 
sources and reconstructed affected 
sources that are major-emitting as 
specified in this section. New and re-
constructed affected sources that com-
mence construction or reconstruction 
before the effective date of a relevant 
standard are not subject to the 
preconstruction review requirements 
specified in paragraphs (b)(3), (d), and 
(e) of this section. 

(2) This section includes notification 
requirements for new affected sources 
and reconstructed affected sources that 
are not major-emitting affected 
sources and that are or become subject 
to a relevant promulgated emission 
standard after the effective date of a 
relevant standard promulgated under 
this part. 

(b) Requirements for existing, newly 
constructed, and reconstructed sources. 
(1) A new affected source for which con-
struction commences after proposal of 
a relevant standard is subject to rel-
evant standards for new affected 
sources, including compliance dates. 
An affected source for which recon-
struction commences after proposal of 
a relevant standard is subject to rel-
evant standards for new sources, in-
cluding compliance dates, irrespective 
of any change in emissions of haz-
ardous air pollutants from that source. 

(2) [Reserved] 
(3) After the effective date of any rel-

evant standard promulgated by the Ad-
ministrator under this part, no person 
may, without obtaining written ap-
proval in advance from the Adminis-
trator in accordance with the proce-
dures specified in paragraphs (d) and 
(e) of this section, do any of the fol-
lowing: 
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(i) Construct a new affected source 
that is major-emitting and subject to 
such standard; 

(ii) Reconstruct an affected source 
that is major-emitting and subject to 
such standard; or 

(iii) Reconstruct a major source such 
that the source becomes an affected 
source that is major-emitting and sub-
ject to the standard. 

(4) After the effective date of any rel-
evant standard promulgated by the Ad-
ministrator under this part, an owner 
or operator who constructs a new af-
fected source that is not major-emit-
ting or reconstructs an affected source 
that is not major-emitting that is sub-
ject to such standard, or reconstructs a 
source such that the source becomes an 
affected source subject to the standard, 
must notify the Administrator of the 
intended construction or reconstruc-
tion. The notification must be sub-
mitted in accordance with the proce-
dures in § 63.9(b). 

(5) [Reserved] 
(6) After the effective date of any rel-

evant standard promulgated by the Ad-
ministrator under this part, equipment 
added (or a process change) to an af-
fected source that is within the scope 
of the definition of affected source 
under the relevant standard must be 
considered part of the affected source 
and subject to all provisions of the rel-
evant standard established for that af-
fected source. 

(c) [Reserved] 
(d) Application for approval of con-

struction or reconstruction. The provi-
sions of this paragraph implement sec-
tion 112(i)(1) of the Act. 

(1) General application requirements. (i) 
An owner or operator who is subject to 
the requirements of paragraph (b)(3) of 
this section must submit to the Admin-
istrator an application for approval of 
the construction or reconstruction. 
The application must be submitted as 
soon as practicable before actual con-
struction or reconstruction begins. The 
application for approval of construc-
tion or reconstruction may be used to 
fulfill the initial notification require-
ments of § 63.9(b)(5). The owner or oper-
ator may submit the application for 
approval well in advance of the date 
actual construction or reconstruction 
begins in order to ensure a timely re-

view by the Administrator and that the 
planned date to begin will not be de-
layed. 

(ii) A separate application shall be 
submitted for each construction or re-
construction. Each application for ap-
proval of construction or reconstruc-
tion shall include at a minimum: 

(A) The applicant’s name and ad-
dress; 

(B) A notification of intention to 
construct a new major affected source 
or make any physical or operational 
change to a major affected source that 
may meet or has been determined to 
meet the criteria for a reconstruction, 
as defined in § 63.2 or in the relevant 
standard; 

(C) The address (i.e., physical loca-
tion) or proposed address of the source; 

(D) An identification of the relevant 
standard that is the basis of the appli-
cation; 

(E) The expected date of the begin-
ning of actual construction or recon-
struction; 

(F) The expected completion date of 
the construction or reconstruction; 

(G) [Reserved] 
(H) The type and quantity of haz-

ardous air pollutants emitted by the 
source, reported in units and averaging 
times and in accordance with the test 
methods specified in the relevant 
standard, or if actual emissions data 
are not yet available, an estimate of 
the type and quantity of hazardous air 
pollutants expected to be emitted by 
the source reported in units and aver-
aging times specified in the relevant 
standard. The owner or operator may 
submit percent reduction information 
if a relevant standard is established in 
terms of percent reduction. However, 
operating parameters, such as flow 
rate, shall be included in the submis-
sion to the extent that they dem-
onstrate performance and compliance; 
and 

(I) [Reserved] 
(J) Other information as specified in 

paragraphs (d)(2) and (d)(3) of this sec-
tion. 

(iii) An owner or operator who sub-
mits estimates or preliminary informa-
tion in place of the actual emissions 
data and analysis required in para-
graphs (d)(1)(ii)(H) and (d)(2) of this 
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section shall submit the actual, meas-
ured emissions data and other correct 
information as soon as available but no 
later than with the notification of 
compliance status required in § 63.9(h) 
(see § 63.9(h)(5)). 

(2) Application for approval of con-
struction. Each application for approval 
of construction must include, in addi-
tion to the information required in 
paragraph (d)(1)(ii) of this section, 
technical information describing the 
proposed nature, size, design, operating 
design capacity, and method of oper-
ation of the source, including an iden-
tification of each type of emission 
point for each type of hazardous air 
pollutant that is emitted (or could rea-
sonably be anticipated to be emitted) 
and a description of the planned air 
pollution control system (equipment or 
method) for each emission point. The 
description of the equipment to be used 
for the control of emissions must in-
clude each control device for each haz-
ardous air pollutant and the estimated 
control efficiency (percent) for each 
control device. The description of the 
method to be used for the control of 
emissions must include an estimated 
control efficiency (percent) for that 
method. Such technical information 
must include calculations of emission 
estimates in sufficient detail to permit 
assessment of the validity of the cal-
culations. 

(3) Application for approval of recon-
struction. Each application for approval 
of reconstruction shall include, in addi-
tion to the information required in 
paragraph (d)(1)(ii) of this section— 

(i) A brief description of the affected 
source and the components that are to 
be replaced; 

(ii) A description of present and pro-
posed emission control systems (i.e., 
equipment or methods). The descrip-
tion of the equipment to be used for 
the control of emissions shall include 
each control device for each hazardous 
air pollutant and the estimated control 
efficiency (percent) for each control de-
vice. The description of the method to 
be used for the control of emissions 
shall include an estimated control effi-
ciency (percent) for that method. Such 
technical information shall include 
calculations of emission estimates in 

sufficient detail to permit assessment 
of the validity of the calculations; 

(iii) An estimate of the fixed capital 
cost of the replacements and of con-
structing a comparable entirely new 
source; 

(iv) The estimated life of the affected 
source after the replacements; and 

(v) A discussion of any economic or 
technical limitations the source may 
have in complying with relevant stand-
ards or other requirements after the 
proposed replacements. The discussion 
shall be sufficiently detailed to dem-
onstrate to the Administrator’s satis-
faction that the technical or economic 
limitations affect the source’s ability 
to comply with the relevant standard 
and how they do so. 

(vi) If in the application for approval 
of reconstruction the owner or oper-
ator designates the affected source as a 
reconstructed source and declares that 
there are no economic or technical lim-
itations to prevent the source from 
complying with all relevant standards 
or other requirements, the owner or op-
erator need not submit the information 
required in paragraphs (d)(3)(iii) 
through (d)(3)(v) of this section. 

(4) Additional information. The Admin-
istrator may request additional rel-
evant information after the submittal 
of an application for approval of con-
struction or reconstruction. 

(e) Approval of construction or recon-
struction. (1)(i) If the Administrator de-
termines that, if properly constructed, 
or reconstructed, and operated, a new 
or existing source for which an applica-
tion under paragraph (d) of this section 
was submitted will not cause emissions 
in violation of the relevant standard(s) 
and any other federally enforceable re-
quirements, the Administrator will ap-
prove the construction or reconstruc-
tion. 

(ii) In addition, in the case of recon-
struction, the Administrator’s deter-
mination under this paragraph will be 
based on: 

(A) The fixed capital cost of the re-
placements in comparison to the fixed 
capital cost that would be required to 
construct a comparable entirely new 
source; 

(B) The estimated life of the source 
after the replacements compared to the 
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life of a comparable entirely new 
source; 

(C) The extent to which the compo-
nents being replaced cause or con-
tribute to the emissions from the 
source; and 

(D) Any economic or technical limi-
tations on compliance with relevant 
standards that are inherent in the pro-
posed replacements. 

(2)(i) The Administrator will notify 
the owner or operator in writing of ap-
proval or intention to deny approval of 
construction or reconstruction within 
60 calendar days after receipt of suffi-
cient information to evaluate an appli-
cation submitted under paragraph (d) 
of this section. The 60-day approval or 
denial period will begin after the owner 
or operator has been notified in writing 
that his/her application is complete. 
The Administrator will notify the 
owner or operator in writing of the sta-
tus of his/her application, that is, 
whether the application contains suffi-
cient information to make a deter-
mination, within 30 calendar days after 
receipt of the original application and 
within 30 calendar days after receipt of 
any supplementary information that is 
submitted. 

(ii) When notifying the owner or op-
erator that his/her application is not 
complete, the Administrator will speci-
fy the information needed to complete 
the application and provide notice of 
opportunity for the applicant to 
present, in writing, within 30 calendar 
days after he/she is notified of the in-
complete application, additional infor-
mation or arguments to the Adminis-
trator to enable further action on the 
application. 

(3) Before denying any application for 
approval of construction or reconstruc-
tion, the Administrator will notify the 
applicant of the Administrator’s inten-
tion to issue the denial together with— 

(i) Notice of the information and 
findings on which the intended denial 
is based; and 

(ii) Notice of opportunity for the ap-
plicant to present, in writing, within 30 
calendar days after he/she is notified of 
the intended denial, additional infor-
mation or arguments to the Adminis-
trator to enable further action on the 
application. 

(4) A final determination to deny any 
application for approval will be in writ-
ing and will specify the grounds on 
which the denial is based. The final de-
termination will be made within 60 cal-
endar days of presentation of addi-
tional information or arguments (if the 
application is complete), or within 60 
calendar days after the final date spec-
ified for presentation if no presentation 
is made. 

(5) Neither the submission of an ap-
plication for approval nor the Adminis-
trator’s approval of construction or re-
construction shall— 

(i) Relieve an owner or operator of 
legal responsibility for compliance 
with any applicable provisions of this 
part or with any other applicable Fed-
eral, State, or local requirement; or 

(ii) Prevent the Administrator from 
implementing or enforcing this part or 
taking any other action under the Act. 

(f) Approval of construction or recon-
struction based on prior State 
preconstruction review. (1) 
Preconstruction review procedures 
that a State utilizes for other purposes 
may also be utilized for purposes of 
this section if the procedures are sub-
stantially equivalent to those specified 
in this section. The Administrator will 
approve an application for construction 
or reconstruction specified in para-
graphs (b)(3) and (d) of this section if 
the owner or operator of a new affected 
source or reconstructed affected 
source, who is subject to such require-
ment meets the following conditions: 

(i) The owner or operator of the new 
affected source or reconstructed af-
fected source has undergone a 
preconstruction review and approval 
process in the State in which the 
source is (or would be) located and has 
received a federally enforceable con-
struction permit that contains a find-
ing that the source will meet the rel-
evant promulgated emission standard, 
if the source is properly built and oper-
ated. 

(ii) Provide a statement from the 
State or other evidence (such as State 
regulations) that it considered the fac-
tors specified in paragraph (e)(1) of this 
section. 

(2) The owner or operator must sub-
mit to the Administrator the request 
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for approval of construction or recon-
struction under this paragraph (f)(2) no 
later than the application deadline 
specified in paragraph (d)(1) of this sec-
tion (see also § 63.9(b)(2)). The owner or 
operator must include in the request 
information sufficient for the Adminis-
trator’s determination. The Adminis-
trator will evaluate the owner or oper-
ator’s request in accordance with the 
procedures specified in paragraph (e) of 
this section. The Administrator may 
request additional relevant informa-
tion after the submittal of a request 
for approval of construction or recon-
struction under this paragraph (f)(2). 

[59 FR 12430, Mar. 16, 1994, as amended at 67 
FR 16598, Apr. 5, 2002] 

§ 63.6 Compliance with standards and 
maintenance requirements. 

(a) Applicability. (1) The requirements 
in this section apply to the owner or 
operator of affected sources for which 
any relevant standard has been estab-
lished pursuant to section 112 of the 
Act and the applicability of such re-
quirements is set out in accordance 
with § 63.1(a)(4) unless— 

(i) The Administrator (or a State 
with an approved permit program) has 
granted an extension of compliance 
consistent with paragraph (i) of this 
section; or 

(ii) The President has granted an ex-
emption from compliance with any rel-
evant standard in accordance with sec-
tion 112(i)(4) of the Act. 

(2) If an area source that otherwise 
would be subject to an emission stand-
ard or other requirement established 
under this part if it were a major 
source subsequently increases its emis-
sions of hazardous air pollutants (or its 
potential to emit hazardous air pollut-
ants) such that the source is a major 
source, such source shall be subject to 
the relevant emission standard or 
other requirement. 

(b) Compliance dates for new and re-
constructed sources. (1) Except as speci-
fied in paragraphs (b)(3) and (4) of this 
section, the owner or operator of a new 
or reconstructed affected source for 
which construction or reconstruction 
commences after proposal of a relevant 
standard that has an initial startup be-
fore the effective date of a relevant 
standard established under this part 

pursuant to section 112(d), (f), or (h) of 
the Act must comply with such stand-
ard not later than the standard’s effec-
tive date. 

(2) Except as specified in paragraphs 
(b)(3) and (4) of this section, the owner 
or operator of a new or reconstructed 
affected source that has an initial 
startup after the effective date of a rel-
evant standard established under this 
part pursuant to section 112(d), (f), or 
(h) of the Act must comply with such 
standard upon startup of the source. 

(3) The owner or operator of an af-
fected source for which construction or 
reconstruction is commenced after the 
proposal date of a relevant standard es-
tablished under this part pursuant to 
section 112(d), 112(f), or 112(h) of the 
Act but before the effective date (that 
is, promulgation) of such standard 
shall comply with the relevant emis-
sion standard not later than the date 3 
years after the effective date if: 

(i) The promulgated standard (that 
is, the relevant standard) is more strin-
gent than the proposed standard; for 
purposes of this paragraph, a finding 
that controls or compliance methods 
are ‘‘more stringent’’ must include 
control technologies or performance 
criteria and compliance or compliance 
assurance methods that are different 
but are substantially equivalent to 
those required by the promulgated 
rule, as determined by the Adminis-
trator (or his or her authorized rep-
resentative); and 

(ii) The owner or operator complies 
with the standard as proposed during 
the 3-year period immediately after the 
effective date. 

(4) The owner or operator of an af-
fected source for which construction or 
reconstruction is commenced after the 
proposal date of a relevant standard es-
tablished pursuant to section 112(d) of 
the Act but before the proposal date of 
a relevant standard established pursu-
ant to section 112(f) shall not be re-
quired to comply with the section 112(f) 
emission standard until the date 10 
years after the date construction or re-
construction is commenced, except 
that, if the section 112(f) standard is 
promulgated more than 10 years after 
construction or reconstruction is com-
menced, the owner or operator must 
comply with the standard as provided 
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