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(2) In PM, s nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM,s as a significant
contributor to the nonattainment
problem, the regional PM,s emissions
analysis shall consider construction-re-
lated fugitive PM,s and shall account
for the level of construction activity,
the fugitive PM,s control measures in
the applicable implementation plan,
and the dust-producing capacity of the
proposed activities.

(g) Reliance on previous regional emis-
sions analysis. (1) Conformity deter-
minations for a new transportation
plan and/or TIP may be demonstrated
to satisfy the requirements of §§93.118
(‘““Motor vehicle emissions budget’) or
93.119 (‘‘Interim emissions in areas
without motor vehicle emissions budg-
ets’’) without new regional emissions
analysis if the previous regional emis-
sions analysis also applies to the new
plan and/or TIP. This requires a dem-
onstration that:

(i) The new plan and/or TIP contain
all projects which must be started in
the plan and TIP’s timeframes in order
to achieve the highway and transit sys-
tem envisioned by the transportation
plan;

(ii) All plan and TIP projects which
are regionally significant are included
in the transportation plan with design
concept and scope adequate to deter-
mine their contribution to the trans-
portation plan’s and/or TIP’s regional
emissions at the time of the previous
conformity determination;

(iii) The design concept and scope of
each regionally significant project in
the new plan and/or TIP are not signifi-
cantly different from that described in
the previous transportation plan; and

(iv) The previous regional emissions
analysis is consistent with the require-
ments of §§93.118 (including that con-
formity to all currently applicable
budgets is demonstrated) and/or 93.119,
as applicable.

(2) A project which is not from a con-
forming transportation plan and a con-
forming TIP may be demonstrated to
satisfy the requirements of §93.118 or
§93.119 without additional regional
emissions analysis if allocating funds
to the project will not delay the imple-
mentation of projects in the transpor-
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tation plan or TIP which are necessary
to achieve the highway and transit sys-
tem envisioned by the transportation
plan, the previous regional emissions
analysis is still consistent with the re-
quirements of §93.118 (including that
conformity to all currently applicable
budgets is demonstrated) and/or
§93.119, as applicable, and if the project
is either:

(i) Not regionally significant; or

(ii) Included in the conforming trans-
portation plan (even if it is not specifi-
cally included in the latest conforming
TIP) with design concept and scope
adequate to determine its contribution
to the transportation plan’s regional
emissions at the time of the transpor-
tation plan’s conformity determina-
tion, and the design concept and scope
of the project is not significantly dif-
ferent from that described in the trans-
portation plan.

(3) A conformity determination that
relies on paragraph (g) of this section
does not satisfy the frequency require-
ments of §93.104(b) or (c).

[62 FR 43801, Aug. 15, 1997, as amended at 69
FR 40080, July 1, 2004]

§93.123 Procedures for determining
localized CO, PM,p, and PM, s con-
centrations (hot-spot analysis).

(a) CO hot-spot analysis. (1) The dem-
onstrations required by §93.116 (‘‘Lo-
calized CO, PM,,, and PM,s viola-
tions’’) must be based on quantitative
analysis using the applicable air qual-
ity models, data bases, and other re-
quirements specified in 40 CFR part 51,
Appendix W (Guideline on Air Quality
Models). These procedures shall be used
in the following cases, unless different
procedures developed through the
interagency consultation process re-
quired in §93.106 and approved by the
EPA Regional Administrator are used:

(i) For projects in or affecting loca-
tions, areas, or categories of sites
which are identified in the applicable
implementation plan as sites of viola-
tion or possible violation;

(ii) For projects affecting intersec-
tions that are at Level-of-Service D, E,
or F, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes related to the
project;
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(iii) For any project affecting one or
more of the top three intersections in
the nonattainment or maintenance
area with highest traffic volumes, as
identified in the applicable implemen-
tation plan; and

(iv) For any project affecting one or
more of the top three intersections in
the nonattainment or maintenance
area with the worst level of service, as
identified in the applicable implemen-
tation plan.

(2) In cases other than those de-
scribed in paragraph (a)(l) of this sec-
tion, the demonstrations required by
§93.116 may be based on either:

(1) Quantitative methods that rep-
resent reasonable and common profes-
sional practice; or

(ii) A qualitative consideration of
local factors, if this can provide a clear
demonstration that the requirements
of §93.116 are met.

(3) DOT, in consultation with EPA,
may also choose to make a categorical
hot-spot finding that (93.116(a) is met
without further hot-spot analysis for
any project described in paragraphs
(a)(1) and (a)(2) of this section based on
appropriate modeling. DOT, in con-
sultation with EPA, may also consider
the current air quality circumstances
of a given CO nonattainment or main-
tenance area in categorical hot-spot
findings for applicable FHWA or FTA
projects.

(b) PM,o and PM,s hot-spot analyses.
(1) The hot-spot demonstration re-
quired by §93.116 must be based on
quantitative analysis methods for the
following types of projects:

(i) New highway projects that have a
significant number of diesel vehicles,
and expanded highway projects that
have a significant increase in the num-
ber of diesel vehicles;

(ii) Projects affecting intersections
that are at Level-of-Service D, E, or F
with a significant number of diesel ve-
hicles, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes from a sig-
nificant number of diesel vehicles re-
lated to the project;

(iii) New bus and rail terminals and
transfer points that have a significant
number of diesel vehicles congregating
at a single location;
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(iv) Expanded bus and rail terminals
and transfer points that significantly
increase the number of diesel vehicles
congregating at a single location; and

(v) Projects in or affecting locations,
areas, or categories of sites which are
identified in the PM,o, or PM, s applica-
ble implementation plan or implemen-
tation plan submission, as appropriate,
as sites of violation or possible viola-
tion.

(2) Where quantitative analysis
methods are not available, the dem-
onstration required by §93.116 for
projects described in paragraph (b)(1) of
this section must be based on a quali-
tative consideration of local factors.

(3) DOT, in consultation with EPA,
may also choose to make a categorical
hot-spot finding that §93.116 is met
without further hot-spot analysis for
any project described in paragraph
(b)(1) of this section based on appro-
priate modeling. DOT, in consultation
with EPA, may also consider the cur-
rent air quality circumstances of a
given PM,s or PM,o nonattainment or
maintenance area in categorical hot-
spot findings for applicable FHWA or
FTA projects.

(4) The requirements for quantitative
analysis contained in this paragraph
(b) will not take effect until EPA re-
leases modeling guidance on this sub-
ject and announces in the FEDERAL
REGISTER that these requirements are
in effect.

(c) General requirements. (1) Estimated
pollutant concentrations must be based
on the total emissions burden which
may result from the implementation of
the project, summed together with fu-
ture background concentrations. The
total concentration must be estimated
and analyzed at appropriate receptor
locations in the area substantially af-
fected by the project.

(2) Hot-spot analyses must include
the entire project, and may be per-
formed only after the major design fea-
tures which will significantly impact
concentrations have been identified.
The future background concentration
should be estimated by multiplying
current background by the ratio of fu-
ture to current traffic and the ratio of
future to current emission factors.

(3) Hot-spot analysis assumptions
must be consistent with those in the
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regional emissions analysis for those
inputs which are required for both
analyses.

(4) CO, PM,g, or PM,s mitigation or
control measures shall be assumed in
the hot-spot analysis only where there
are written commitments from the
project sponsor and/or operator to im-
plement such measures, as required by
§93.125(a).

(5) CO, PM,p, and PM,s hot-spot anal-
yses are not required to consider con-
struction-related activities which
cause temporary increases in emis-
sions. Each site which is affected by
construction-related activities shall be
considered separately, using estab-
lished ‘‘Guideline” methods. Tem-
porary increases are defined as those
which occur only during the construc-
tion phase and last five years or less at
any individual site.

[68 FR 62235, Nov. 24, 1993, as amended at 71
FR 12510, Mar. 10, 2006; 73 FR 4441, Jan. 24,
2008]

§93.124 Using the motor vehicle emis-
sions budget in the applicable im-
plementation plan (or implementa-
tion plan submission).

(a) In interpreting an applicable im-
plementation plan (or implementation
plan submission) with respect to its
motor vehicle emissions budget(s), the
MPO and DOT may not infer additions
to the budget(s) that are not explicitly
intended by the implementation plan
(or submission). Unless the implemen-
tation plan explicitly quantifies the
amount by which motor vehicle emis-
sions could be higher while still allow-
ing a demonstration of compliance
with the milestone, attainment, or
maintenance requirement and explic-
itly states an intent that some or all of
this additional amount should be avail-
able to the MPO and DOT in the emis-
sions budget for conformity purposes,
the MPO may not interpret the budget
to be higher than the implementation
plan’s estimate of future emissions.
This applies in particular to applicable
implementation plans (or submissions)
which demonstrate that after imple-
mentation of control measures in the
implementation plan:

(1) Emissions from all sources will be
less than the total emissions that
would be consistent with a required
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demonstration of an emissions reduc-
tion milestone;

(2) Emissions from all sources will re-
sult in achieving attainment prior to
the attainment deadline and/or ambi-
ent concentrations in the attainment
deadline year will be lower than needed
to demonstrate attainment; or

(3) Emissions will be lower than need-
ed to provide for continued mainte-
nance.

(b) A conformity demonstration shall
not trade emissions among budgets
which the applicable implementation
plan (or implementation plan submis-
sion) allocates for different pollutants
or precursors, or among budgets allo-
cated to motor vehicles and other
sources, unless the implementation
plan establishes appropriate mecha-
nisms for such trades.

(c) If the applicable implementation
plan (or implementation plan submis-
sion) estimates future emissions by ge-
ographic subarea of the nonattainment
area, the MPO and DOT are not re-
quired to consider this to establish sub-
area budgets, unless the applicable im-
plementation plan (or implementation
plan submission) explicitly indicates
an intent to create such subarea budg-
ets for the purposes of conformity.

(d) If a nonattainment area includes
more than one MPO, the implementa-
tion plan may establish motor vehicle
emissions budgets for each MPO, or
else the MPOs must collectively make
a conformity determination for the en-
tire nonattainment area.

[62 FR 43801. Aug. 15, 1997, as amended at 69
FR 40081, July 1, 2004]

§93.125 Enforceability of design con-
cept and scope and project-level
mitigation and control measures.

(a) Prior to determining that a trans-
portation project is in conformity, the
MPO, other recipient of funds des-
ignated under title 23 U.S.C. or the
Federal Transit Laws, FHWA, or FTA
must obtain from the project sponsor
and/or operator written commitments
to implement in the construction of
the project and operation of the result-
ing facility or service any project-level
mitigation or control measures which
are identified as conditions for NEPA
process completion with respect to
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