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I Introduction

James and Nancy Oliver, doing business as Safety Waste Incineration, Ine. (SWI)
requested an adjudicatory hearing to contest the January 2, 2024 decision of the Alaska
Department of Environmental Conservation, Division of Environmental Health (Division) to
deny SWI's application for renewal of'its solid waste treatment permit, Due to a procedural
error by the Division in denying the application before notifying SWI of the application’s
deficiencies, the Division’s decision denying the renewal application is vacated, the matter is
remanded to the Division for further action, and the hearing request is denied.
1L, Factual and Procedural History

The Division igsued solid waste permit number SWZA102-24 to SWI on Januvary 17,
2017, pursuant to Title 46 of the Alaska Statutes and Title 18, Chapter 60 of the Alaska
Administrative Code (AAC). * The permit authorized SWT to maintain and operate an autoclave,
incinerator, and medical waste storage facility in Wasilla for the treatment of medical waste.?
The permit was effective for a five-year period.?

On October 24, 2022, following an announced routine inspection of the facility on

September 7, 2022, the Division issued SWI a Notice of Violation, alleging multiple permit and

ADEC 000104-000107.
z ADEC 000104,
3 ADEC 000104,



regulatory violations identified during the inspection.* After several meetings of the parties and
their counsel, SWI and the Division entered into a compliance order by consent (COBC) on
April 4, 2023.°

Under the terms of the COBC, SWI was required to take various corrective actions,
including displaying appropriate signage at the facility and the submittal of multiple plans and
forms for the Division’s approval.® Additionally, SWI was required to develop a new system for
tracking waste for the Division’s approval, and to submit tracking information to the Division
monthly. The COBC also suspended civil penalties of $19,897.29 for the alleged violations,
conditioned on SW1’s compliance with its obligations under the agreement.’

On April 28, 2023, SWI submitted its first deliverable to the Division under the COBC.?
The Division responded on May 3, 2023, explaining that the proposed plans and forms lacked
sufficient detajl and detailing the reasons.’

On May 5, 2023, SW1 provided its first monthly submission under the COBC. The
Division notified SWI that the submittal was insufficient on May 8, 2023, and it followed up
with a May 17, 2023 letter that detailed deficiencies with SWI's compliance and established a
new deadline (May 25, 2023} for submittal of corrected plans and forms,'°

On June 6, 2023, the Division conducted an inspection of the facility and identified
multiple instances of alleged noncompliance with the COBC. The Division outlined these
deficiencies in a June 27, 2023 letter advising that it was imposing half ($9,948.65) of the
suspended civil penalty under the COBC, based on SWI's continued noncompliance with the
agreement.!t  On July 17, 2023, the Division consolidated its ptior comments and plan reviews

into a single document “to aid [SWI] in revising [its] forms and plans.”!?

4 ADEC 00005-000013. Tke alleged violations included violalions regarding signage, access control, waste
tracking, bleodboine pathogen training, waste storage locations and duration, secondary containment, and record-
keeping, among other things,

3 ADEC 000014-000046.

§ ADEC 000026-000033. In addition to addressing signage, the COBC required plans for access control,
wasle tracking, bloodborne pathogen training, secondary containment lealk prevention, and monthly biological
testing, and forms for visnal monitoring and waste tracking.

7 ADEC 000033,

8 SWI was required to submit o the Division a facility map, visual monitoring form, waste manifest form,
and plans for signage and access vontrol by April 28, 2023, ADEC 000026-28 and 000032,

? ADEC 000043-000052,

10 ADEC 000054-55; ADEC G00057-000062.
R ADEC 060064-000068.
12 ADEC 000070-000073.

QOAH No. 24-0083-DEC 2 Reoommended Decision



On July 31, 2023, SWI requested dispute resolution from the ADEC Commissioner’s
Office, primarily concerning the monthly waste manifest forms it was required to submit to the
Dtvision under the COBC. The Commissioner delegated the matter to the Division director, who
issued a letter on September 15, 2023, upholding the Division’s imposition of the civil penalty
and costs incurred and its requirements for items that must be included on the waste manifost
forms, excluding signature blocks, 13

The Division conducted another inspection on September 13, 2024, and purportedly
found many of the same noncompliance issues it had previously observed at the facility. On
October 13, 2023, the Department of Law notified SWI of the deficiencies and that it was
imposing the remainder ($9,948.65) of the suspended penalty under the CORC. ™

On December 15, 2023, SWI submitted to the Division an application for the renewal of
its waste disposal permit, which was set to expire on January 17, 2024.!* The application was
missing all relevant dttachments, which SWT identified as cither “pending” or “not applicable,”
with no further explanation. On January 2, 2024, the Division denied the permit application,
deeming it to be incomplete and citing SWI’s history of noncompliance, !¢ Explaining the basis
for its decision, the Division stated:

18 AAC 60.215(2)(9) allows the department to evaluate “the applicant’s
compliance history while conducting other operations regulated by the
department under this title, including any notice of violation, mandatory
compliance order, consent order, and any other administrative civil, or ¢criminal
enforcement action; an applicant’s compliance history will constitute sufficient
basis for denial of approval if, in the department’s determinstion, that history
shows a pattern or practice of noncompliance that demonstrates the applicant’s
unwillingness or inability to achieve or maintain compliance with provisions of
this chapter”.

SWI’s history of noncompliance demonstrates that the applicant is unwilling or
unable to achieve and maintain compliance with their current permit (SWZA102-
24) and the regulations. Further, 18 AAC 15.110 requires an applicant for a
permit renewal to submit & complete application, as required by 18 AAC 15.020
and 18 AAC 15.110. SWI submitted an incomplete application,

13 ADEC 000077-600080,
H ADEC 000082-000089.
15 ADEC 000090-0007107.
15 ADEC 00001-00003,
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Based on a review of the compliance history at the facility and the submission of
an incomplete application, ADEC is denying the requested permit renewal under
18 AAC 60.215.17

On January 29, 2024, SWI sought an adjudicatory hearing, which the Commissioner
conditionally referred to the Alaska Office of Administrative Hearings to determine whether the
request satisfies the requirements of 18 AAC 15.200, and if 50, the scope of the hearing, The

Division opposed the hearing request.
Ill.  Discussion

The administrative permit procedures in 18 AAC Chapter 15 and the more specific
waste disposal permit procedures in 18 AAC Chapter 60 apply to SWI’s permit renewal
application in this case.!® Under the regulations, SWI was required to submit an application to
renew its solid waste treatment permit ho later than 30 days before the expiration date of the
permit (January 17, 2024), which SWI did by submitting its application 33 days in advance.!®
The application was incomplete, however, as it lacked virtually all required documentation.

The question is whether the Division was allowed to deny the permit without first
notifying SWI that its application was incomplete and describing the deficiencies. Under the
regulations, SWI was required to submit a completed renewal permit for the Division’s
evaluation® But 18 AAC 60.210(d) makes clear thatif an application is deficient, as was the
case here, the Division “will notify the applicant and will describe the deficiencies. When the
deficiencies are corrected, the application will be considered complete. . . and the Division will
continue processing the application.”!

Here, the Division denied the permit renewal application without first notifying SWI of
the deficiencies in the application, in contravention of 18 AAC 60.210(c). Because the decision
to deny the permit was premature, the decision is vacated, and the matter is remanded to the
Division to take further action on the permit application, including notifying SWI that the

application is incomplete and describing the deficiencies. Once the Division so notifies SWI,

1 _ADEC 00002,

13 18 AAC 15.010(2)(1) states that the provisions of 18 AAC 15.020 to 18 AAC 15.100 apply fo waste
management and disposal permits under AS 46.03.100 and 18 AAC 60.215, which includes the permit renewai at
issue in this case,

19 18 AAC 15.100(d).

0 18 AAC 15.020(=) (requiring an applicant for a permit *to serve 3 complefe application on the
department”); 18 AAC 60.210(a) (requiring an applicant for a solid waste disposal permit “to submit a complete and
signed application.™)

u 18 AAC 60.210(d).
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SWI should be afforded no more than 33 days to complete its permit renewal application. This
is because the original permit, which was set to expire on Janvary 17, 2024, was only effective
for 33 more days after SWI submitted its incomplete application.*?

This decision does not affect SWI's duty to obtain and comply witlt any other permits as
required by law.
IV,  Conclusion

In accordance with 18 AAC 15.220(b}(3) and (¢)(3), the Division’s January 2, 2024
decision denying the petmit retiewal application is vacated. This matter is remanded to the
Division to take further action on the permit, including notifying SW1 that the application was
incomplete and describing the deficiencies.

The request for a hearing is denied as moot.
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& Under 18 AAC 15.110(a), the conditions of SW1’s original, expiring permit would remain in effect until a
permit renewa) is issued or the Division denies the application, but culy if the application io renew the permit is
comiplete as tequired by 18 AAC 15.020.
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