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(iii) If the owner or operator believes 
the basic design parameter(s) in para-
graphs (cc)(2)(i) and (ii) of this section 
is not appropriate for a specific indus-
try or type of process unit, the owner 
or operator may propose to the review-
ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority 
approves of the use of an alternative 
basic design parameter(s), the review-
ing authority shall issue a permit that 
is legally enforceable that records such 
basic design parameter(s) and requires 
the owner or operator to comply with 
such parameter(s). 

(iv) The owner or operator shall use 
credible information, such as results of 
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in 
establishing the magnitude of the basic 
design parameter(s) specified in para-
graphs (cc)(2)(i) and (ii) of this section. 

(v) If design information is not avail-
able for a process unit, then the owner 
or operator shall determine the process 
unit’s basic design parameter(s) using 
the maximum value achieved by the 
process unit in the five-year period im-
mediately preceding the planned activ-
ity. 

(vi) Efficiency of a process unit is not 
a basic design parameter. 

(3) The replacement activity shall 
not cause the process unit to exceed 
any emission limitation, or operational 
limitation that has the effect of con-
straining emissions, that applies to the 
process unit and that is legally en-
forceable. 

NOTE TO PARAGRAPH (cc): By a court order 
on December 24, 2003, this paragraph (cc) is 
stayed indefinitely. The stayed provisions 
will become effective immediately if the 
court terminates the stay. At that time, 
EPA will publish a document in the FEDERAL 
REGISTER advising the public of the termi-
nation of the stay. 

[43 FR 26403, June 19, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 52.21, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

EFFECTIVE DATE NOTE: At 76 FR 17556, Mar. 
30, 2011, § 52.21(b)(2)(v) and (b)(3)(iii)(c) were 
stayed indefinitely. 

EFFECTIVE DATE NOTE: At 80 FR 26189, May 
7, 2015, § 52.21 was amended by revising para-
graphs (w)(2) and (3), effective July 6, 2015. 
For the convenience of the user, the revised 
text is set forth as follows: 

§ 52.21 Prevention of significant deteriora-
tion of air quality. 

* * * * * 

(w) * * * 
(2) Any owner or operator of a stationary 

source or modification who holds a permit 
for the source or modification may request 
that the Administrator rescind the permit or 
a particular portion of the permit if the per-
mit for the source or modification was 
issued: 

(i) Under § 52.21 as in effect on July 30, 1987 
or any earlier version of this section; 

(ii) Under § 52.21 between July 1, 2011 and 
July 6, 2015 to a source that was classified as 
a major stationary source under paragraph 
(b)(1) of this section solely on the basis of po-
tential emissions of greenhouse gases, which 
were defined as a regulated NSR pollutant 
through the application of paragraph 
(b)(49)(v)(a) of this section as in effect during 
this time period; or 

(iii) Under § 52.21 between July 1, 2011 and 
July 6, 2015 for a modification that was clas-
sified as a major modification under para-
graph (b)(2) solely on the basis of an increase 
in emissions of greenhouse gases, which were 
defined as a regulated NSR pollutant 
through the application of paragraph 
(b)(49)(v)(b) of this section as in effect during 
this time period. 

(3) The Administrator shall grant an appli-
cation for rescission if the application shows 
that this section would not apply to the 
source or modification. As a result of a deci-
sion of the United States Supreme Court, 
this section does not apply to sources or 
modifications that meet only the applica-
bility criteria in paragraph (b)(49)(v) of this 
section. 

* * * * * 

§ 52.22 Enforceable commitments for 
further actions addressing the pol-
lutant greenhouse gases (GHGs). 

(a) Definitions. (1) Greenhouse Gases 
(GHGs) means the air pollutant as de-
fined in § 86.1818–12(a) of this chapter as 
the aggregate group of six greenhouse 
gases: Carbon dioxide, nitrous oxide, 
methane, hydrofluorocarbons, 
perfluorocarbons, and sulfur 
hexafluoride. 

(2) All other terms used in this sec-
tion shall have the meaning given in 
§ 52.21. 
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(b) Further action to regulate GHGs 
under the PSD program. 

(1) Near term action on GHGs. The Ad-
ministrator shall solicit comment, 
under section 307(b) of the Act, on pro-
mulgating lower GHGs thresholds for 
PSD applicability. Such action shall be 
finalized by July 1, 2012 and become ef-
fective July 1, 2013. 

(2) Further study and action on GHGs. 
(i) No later than April 30, 2015 the Ad-

ministrator shall complete a study pro-
jecting the administrative burdens 
that remain with respect to stationary 
sources for which GHGs do not con-
stitute a regulated NSR pollutant. 
Such study shall account, among other 
things, for permitting authorities abil-
ity to secure resources, hire and train 
staff; experiences associated with GHG 
permitting for new types of sources and 
technologies; and, the success of 
streamlining measures developed by 
EPA (and adopted by the states) for re-
ducing the permitting burden associ-
ated with such stationary sources. 

(ii) Based on the results of the study 
described in paragraph (b)(2)(i) of this 
section, the Administrator shall pro-
pose a rule addressing the permitting 
obligations of such stationary sources 
under § 52.21 and § 51.166 of this chapter. 
The Administrator shall take final ac-
tion on such a rule no later than April 
30, 2016. 

(iii) Before completing the rule de-
scribed in paragraph (b)(2)(ii) of this 
section, the Administrator shall take 
no action to make the pollutant GHGs 
subject to regulation at stationary 
sources that emit or have the potential 
to emit less than 50,000 tpy CO2e, or for 
physical changes or changes in the 
method of operations at stationary 
sources that result in an emissions in-
crease of less than 50,000 tpy CO2e (as 
determined using the methodology de-
scribed in § 52.21(b)(49)(ii).) 

[75 FR 31607, June 3, 2010] 

§ 52.23 Violation and enforcement. 
Failure to comply with any provi-

sions of this part, or with any approved 
regulatory provision of a State imple-
mentation plan, or with any permit 
condition or permit denial issued pur-
suant to approved or promulgated reg-
ulations for the review of new or modi-
fied stationary or indirect sources, or 

with any permit limitation or condi-
tion contained within an operating per-
mit issued under an EPA-approved pro-
gram that is incorporated into the 
State implementation plan, shall 
render the person or governmental en-
tity so failing to comply in violation of 
a requirement of an applicable imple-
mentation plan and subject to enforce-
ment action under section 113 of the 
Clean Air Act. With regard to compli-
ance schedules, a person or Govern-
mental entity will be considered to 
have failed to comply with the require-
ments of this part if it fails to timely 
submit any required compliance sched-
ule, if the compliance schedule when 
submitted does not contain each of the 
elements it is required to contain, or if 
the person or Governmental entity 
fails to comply with such schedule. 

[39 FR 33512, Sept. 18, 1974, as amended at 54 
FR 27285, June 28, 1989] 

§ 52.24 Statutory restriction on new 
sources. 

(a) Any area designated nonattain-
ment pursuant to section 107(d) of the 
Act to which, immediately prior to the 
enactment of the Amendments to the 
Act of 1990 (November 15, 1990), a prohi-
bition of construction or modification 
of major stationary sources was ap-
plied, shall retain that prohibition if 
such prohibition was applied by virtue 
of a finding of the Administrator that 
the State containing such an area: 

(1) Failed to submit an implementa-
tion plan meeting the requirements of 
an approvable new source review per-
mitting program; or 

(2) Failed to submit an implementa-
tion plan that provided for timely at-
tainment of the national ambient air 
quality standard for sulfur dioxide by 
December 31, 1982. This prohibition 
shall apply until the Administrator ap-
proves a plan for such area as meeting 
the applicable requirements of part D 
of title I of the Act as amended (NSR 
permitting requirements) or subpart 5 
of part D of title I of the Act as amend-
ed (relating to attainment of the na-
tional ambient air quality standards 
for sulfur dioxide), as applicable. 

(b) Permits to construct and operate 
as required by permit programs under 
section 172(c)(5) of the Act may not be 
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