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Hill Facility 
 

Dear Ms. Wade: 
 
I have completed my informal review of the minor permit (Permit No. AQ1227MSS04) issued on June 6, 2014 to 
Usibelli Coal Mine Inc. for the Wishbone Hill Coal Mining & Processing Operation, which you requested June 25, 
2014 with the assistance of Earthjustice, on behalf of the Chickaloon Village Traditional Council (CVTC). For this 
review, I have considered your June 25, 2014 request for informal review and the supporting information provided, 
the additional information provided by letter on August 22, 2014, the permit (AQ1227MSS04), the Technical Analysis 
Report, the Response to Comment, Environmental Protection Agency (EPA) modeling guidance, and additional 
information provided by the Division’s permit staff. This letter presents my analysis and final decision on the items 
in your request. 
 
Issues Raised: 
In the informal review request, the requestors raise three issues of concern and requests that the permit decision be 
reopened to address these concerns. The issues raised by the requestors are summarized as follows: 
 

1. The Alaska Department of Environmental Conservation (ADEC) failed to consult meaningfully with 
Chickaloon Village Traditional Council. 

2. The nitrogen dioxide (NO2) modeling analysis upon with the air permit is based is inadequate. 
3. The ambient air quality boundary upon which the air permit is based is improper because ADEC has not 

demonstrated that Usibelli has the authority and ability to exclude the public, not should Usibelli exclude the 
public from this area. 

 
Each issue raised will be address individually in the analysis, findings and decisions that follow. 
 
1. Tribal Consultation 
 
CVTC asserts in the informal review request that the Department failed to consult meaningfully with the tribe and 
that this failure constitutes a violation of the United Nation’s Declaration on the Rights of Indigenous Peoples and is 
contrary to the State’s Policy under Administrative Order No. 186 (Sept. 29, 2000) “to work on a government-to-
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government basis with Alaska’s sovereign Tribes.” In their request, CVTC acknowledges and appreciates the 
opportunity to participate in the public review process, but argues they were entitled to government-to-government 
consultation to ensure their interests were fully considered prior to public release of the draft air permit.  
 
Analysis: 
The concern raised by CVTC is a legal matter, for which I have sought guidance from staff in the Attorney General’s 
office. With respect to violations of the United Nation’s Declaration on the Rights of Indigenous Peoples, I am 
informed that this is not a legally binding document. The United States has stated that while it supports the 
Declaration, it regards the Declaration as “not legally binding or a statement of current international law.”1 Rather the 
Declaration “expresses aspirations of the United States,” which “this country seeks to achieve within the structure of 
the U.S. Constitution, laws, and international obligations, while also seeking, where appropriate, to improve our laws 
and policies.”2 Since the Declaration is aspirational and not legally binding, claims based on a violation of the 
Declaration have no merit. 
 
CVTC also alleges that the Department violated State of Alaska Administrative Order No. 186.3 Among other things, 
Administrative Order No. 186 declares that: it is the commitment and policy of the State of Alaska, consistent with 
the Constitutions of the United States and the State of Alaska, to work on a government-to-government basis with 
Alaska's sovereign Tribes, which deserve the recognition and respect accorded to other governments.4 Under 18 AAC 
50.542(d), the Air Permit Program is required to provide timely public notice of a preliminary decision to approve or 
deny an application for a minor air permit. They must also allow at least 30 days for the public to submit comments 
on the Department’s preliminary decision before issuing a final decision. A review of the permit records show that 
persons potentially affected by the permit, including CVTC, have been given an opportunity to review and comment 
on the permit. Administrative Order No. 186 does not require any additional tribal input on the Department’s 
proposed air permits. 
 
Decision: 
I find that CVTC has been afforded the opportunity to participate in meaningful public review and comment on the 
draft minor air permit decision as required by 18 AAC 50.542(d). The tribal council has made comments, which were 
considered by the Air Permit Program, and has been afforded the opportunity for further review of the permit 
decision as established in state regulations and statute. As a result, I have determined that the Air Permit Program 
acted in accordance with the applicable state air permitting regulations pertaining to public review and there is no 
need to rescind and reopen Minor Air Permit # AQ1227MSS04 in response to the legal issues related to tribal 
consultation raised by the requestors. 
 
2. NO2 Modeling Analysis 

 
In the informal review request, CVTC asks that the Department reconsider its decision to allow reliance on the Ozone 
Limiting Method (OLM) to estimate nitrogen oxide (NOx) emissions and to consider an alternate modeling approach 
relying on the Plume Volume Molar Ratio Method (PVMRM). In suggesting the need for an alternate modeling 
approach, the requestors assert that the use of the OLM method may have improperly underestimated the 1-hour 
nitrogen dioxide (NO2) impacts of the Wishbone Hill operation and that modeling impacts using the PVMRM 
approach may indicate that violations of the ambient air quality standards will occur.  
 
The requestors also challenge the Air Permit Program staff’s response to their comments during public review, stating 
“ADEC faulted the study ADEC itself commissioned for not comparing modeling results to monitoring data.” They 
further state that the Program’s response overlooks the fact that the applicant “must demonstrate compliance, not 

1 http://www.state.gov/documents/organization/153223.pdf at 1. 
2 Id. 
3 http://www.gov.state.ak.us/admin-orders/186.html  
4 Id. 
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public commenters, and that non-interference with AAAQS” (Alaska Ambient Air Quality Standards) “is 
demonstrated by use of modeling, since monitoring a source’s emissions before the source is constructed is clearly 
impossible.” The requestors further assert that the Department has not met its obligation to ensure that Wishbone 
Hill’s emissions will not be injurious to human health or welfare. They therefore request that the permit be reopened 
in order to model 1-hour NO2 impacts using the alternative model, PVMRM. 
 
Analysis: 
The requestors assert that a department sponsored model sensitivity analysis dated September 2004, shows that OLM 
may underestimate 1-hour NO2 impacts compared to PVMRM. The requestors further assert that because OLM may 
underestimate impacts, and because the predicted maximum impact in the permit is so close to the level of the 1-hour 
ambient air quality standard for NO2, that the Department must take measures to ensure compliance through the use 
of the alternate PVMRM modeling approach. Beyond these assertions, the requestors have not provided any other, 
more specific arguments that would further distinguish between the benefits or dis-benefits of the two screening 
model approaches (OLM and PVMRM) for this particular permit action.  
 
Air Permit Program staff prepared additional information related to the requestor’s assertions, which were presented 
in a memorandum dated July 10, 2014 (enclosed). In reviewing this memorandum as well as the permit records and 
EPA modeling guidelines and memoranda, I found that there are a number of points relevant to the review of this 
request and the assertions made by the requestors. 
 
The Air Permit Program staff memorandum indicates that EPA has developed several screening-level approaches for 
estimating NO2 concentrations. Section 2.2 of Appendix W of 40 CFR 51 (Guideline on Air Quality Models), indicates 
that screening techniques “provide conservative estimates of the air quality impact”. EPA has further categorized 
these approaches into “tiers”. The first tier provides the simplest approach, but also the most conservative results. 
The third tier requires more effort, but tends to provide less conservative results (i.e., the technique overestimates by 
a smaller factor).  
 
In the permitting process, Usibelli Coal Mine, Inc. (UCM) used the OLM approach to estimate their annual average 
and 1-hour NO2 impacts. EPA lists OLM in Section 5.2.4 of the Guideline on Air Quality Models (Guideline) as a “Tier 
3” screening method for estimating annual average impacts. PVMRM is not presently included in the Guideline under 
any tier. It may only be considered on a case-specific basis under the Section 3.2 “alternative” modeling techniques. 
Alternative modeling techniques require pre-approval from the EPA regional office. EPA has not yet incorporated 
any of the 1-hour NO2 modeling techniques into the Guideline, although they have issued two memoranda to describe 
possible modeling techniques. These memoranda are entitled: Guidance Concerning the Implementation of the 1-hour NO2 
NAAQS for the Prevention of Significant Deterioration Program (June 29, 2010); and Additional Clarification Regarding 
Application of Appendix W Modeling Guidance for the 1-hour NO2 National Ambient Air Quality Standard (March 1, 2011).  
 
With respect to the September 2004 DEC report titled, Sensitivity Analysis of PVMRM and OLM in AERMOD, Air 
Permit Program staff noted that the requestors built their argument on two points from the report. The requesters 
noted that PVMRM provided a larger maximum 1-hour NO2 concentration in a “multiple-source scenario” than 
OLM. They also noted that MACTEC stated in the Summary and Conclusions section: “Overall the PVMRM option 
appears to provide a more realistic treatment of the conversion of NOx to NO2 as a function of distance downwind 
from the source than OLM or the other NO2 screening options” (emphasis added). The requesters concluded based 
on these two points that OLM is an “inadequate model” and thus, Usibelli failed to demonstrate non-interference 
with the maintenance of the 1-hour NO2 AAAQS. Air Permit Program staff indicated that they believed the 
requestors overlooked a number of key items in making their conclusions and may have lost some of the context 
surrounding the statement in the Summary and Conclusions section as described in the July 10th memorandum.  
 
Section 3.2.2b of the EPA Guideline states, “An alternative model should be evaluated from both a theoretical and a 
performance perspective before it is selected for use.” The 2004 DEC model sensitivity analysis was one step of this 

Page 3 of 5 
 



 
Ms. Lisa Wade  September 8, 2014 
Chickaloon Village Traditional Council  AQ1227MSS04 Informal Review Determination 
 
multi-step process. MACTEC conducted the “next step” (comparison of the PVMRM results to measured 
concentrations) in 2005. EPA updated the model to real data comparison in March 2011 and concluded that: 
 

• “These preliminary model evaluation results also serve to highlight a point worth emphasizing, which is 
that the PVMRM option in AERMOD is not inherently superior to the OLM option for purposes of 
estimating cumulative ambient NO2 concentrations.” (p. 7) 

• “The PVMRM algorithm as currently implemented may also have a tendency to overestimate the 
conversion of NO to NO2 for low-level plumes” (p. 7) 

 
Based on the additional analysis of OLM and PVMRM by EPA, it is not clear that PVMRM is a superior approach 
to OLM. Further, there is no indication that any of the modeling options listed by EPA, including OLM, 
underestimate actual air quality impacts.  
 
In reviewing the additional information received from the Air Permit Program staff, it was further noted that an 
extremely conservative modeling approach was used by the applicant in estimating their NO2 impacts. Staff indicated 
that the maximum 1-hour NO2 impacts for the operation were predominately associated with blasting. In their 
analysis, the permit applicant assumed the blasts only occur at the same worst-case location for each day of the three-
year averaging period and that each blast happens during the worst-case meteorological condition that occurs on that 
day. Staff explained that this approach leads to an unrealistically large estimate of the high, eighth-high, and daily 
maximum 1-hour NO2 impacts. In addition, the modeling approach is also conservative in how it treats the blasting 
activities. Blasts are near instantaneous events and the AERMOD model treats these short term events as if they 
persist for an entire hour. This also leads to a likely overestimation of impacts and further supports the conservative 
nature of the modeling approach used to demonstrate compliance with the ambient air quality standards.  
 
In reviewing the permit records, I found that the ambient modeling using OLM resulted in a prediction of 185 µg/m3 
for total 1-hour NO2 impact in comparison to the ambient air quality standard of 188 µg/m3. This estimated impact 
is the result of the conservative modeling approach described above that likely overestimates impacts. Permit 
applicants often use extremely conservative approaches to demonstrate compliance in the simplest manner possible. 
 
Decision: 
Given the EPA guidance related to these two modeling approaches, the additional analysis of OLM and PVMRM 
approaches conducted by EPA, the conservative nature of screening level modeling under all approaches, and the 
conservative aspects of the OLM modeling approach used by the applicant in estimating ambient air quality impacts 
using the OLM approach, I find that the modeling approach used by the applicant to estimate 1-hour ambient NO2 
impacts adequately ensures compliance with the relevant ambient air quality standard for this permit. As a result, I 
find that no further ambient air quality modeling using the PVMRM approach is required and that no changes are 
warranted to the minor air permit as a result of this request. 
 
3. Ambient Air Quality Boundary 
 
The requestors allege that the ambient air quality boundary indicated in the minor air permit is improper because the 
Department has not demonstrated that Usibelli has the authority and ability to exclude the public from the area on 
which the permit is based. The requestors further argue that, even if Usibelli has the authority to exclude the public 
from areas within the ambient air quality boundary, the permit is flawed because the barriers included in the permit 
are inadequate to prevent access to ensure public health protection. 
 
Analysis: 
The requestors raise two issues with respect to the ambient air quality boundary. The first issue is whether Usibelli 
has the authority to exclude the public from the area that lies within the ambient air quality boundary. This issue 
relates to leases that Usibelli has secured for the Wishbone Hill mining project. The permit area for the proposed 
mine lies within state coal leases ADL 32144 and ADL 309947, state surface leases ADL 225305 and ADL 224865, 
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