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(c) Waiver of notice requirements. The
Administrator may waive the require-
ments of paragraph (a) of this section
for any category of sources (including
any class, type, or size within such cat-
egory) other than major sources by
regulation for a category of sources na-
tionwide.

(d) Notice provided to Indian Tribes.
The permitting authority shall provide
notice of each draft permit to any fed-
erally recognized Indian Tribe:

(1) Whose air quality may be affected
by the permitting action and is in an
area contiguous to the jurisdiction in
which the part 71 permit is proposed; or

(2) Is within 50 miles of the permitted
source.

[61 FR 34228, July 1, 1996, as amended at 64
FR 8263, Feb. 19, 1999]

§71.9 Permit fees.

(a) Fee requirement. The owners or op-
erators of part 71 sources shall pay an-
nual fees, or the equivalent over some
other period, that are sufficient to
cover the permit program costs, in ac-
cordance with the procedures described
in this section.

(b) Permit program costs. These costs
include, but are not limited to, the
costs of the following activities as they
relate to a part 71 program:

(1) Reviewing and acting on any ap-
plication for a permit, permit revision,
or permit renewal, including the devel-
opment of an applicable requirement as
part of the processing of a permit, or
permit revision or renewal;

(2) Processing permit reopenings;

(3) General administrative costs of
the permit program, including transi-
tion planning, interagency coordina-
tion, contract management, training,
informational services and outreach
activities, assessing and collecting
fees, the tracking of permit applica-
tions, compliance certifications, and
related data entry;

(4) Implementing and enforcing the
terms of any part 71 permit (not in-
cluding any court costs or other costs
associated with an enforcement ac-
tion), including adequate resources to
determine which sources are subject to
the program;

(56) Emissions and ambient moni-
toring, modeling, analyses, demonstra-
tions, preparation of inventories, and
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tracking emissions, provided these ac-
tivities are needed in order to issue and
implement part 71 permits; and

(6) Providing direct and indirect sup-
port to small business stationary
sources in determining applicable re-
quirements and in receiving permits
under this part (to the extent that
these services are not provided by a
State Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program).

(c) Establishment of fee schedule. (1)
For part 71 programs that are adminis-
tered by EPA, each part 71 source shall
pay an annual fee in the amount of $32
per ton (as adjusted pursuant to the
criteria set forth in paragraph (n)(1) of
this section) times the total tons of the
actual emissions of each regulated pol-
lutant (for fee calculation) emitted
from the source, including fugitive
emissions.

(2) For part 71 programs that are
fully delegated pursuant to §71.10:

(i) Where the EPA has not suspended
its part 71 fee collection pursuant to
paragraph (c)(2)(ii) of this section, the
annual fee for each part 71 source shall
be $24 per ton (as adjusted pursuant to
the criteria set forth in paragraph
(n)(1) of this section) times the total
tons of the actual emissions of each
regulated pollutant (for fee calcula-
tion) emitted from the source, includ-
ing fugitive emissions.

(i1) Where the delegate State collects
fees from part 71 sources under State
law which are sufficient to fund the
delegated part 71 program, the EPA
may suspend its collection of part 71
fees. The specific terms and conditions
regarding the suspension of fee collec-
tion will be addressed in the applicable
delegation agreement pursuant to
§71.10.

(3) For part 71 programs that are ad-
ministered by EPA with contractor as-
sistance, the per ton fee shall vary de-
pending on the extent of contractor in-
volvement and the cost to EPA of con-
tractor assistance. The EPA shall es-
tablish a per ton fee that is based on
the contractor costs for the specific
part 71 program that is being adminis-
tered, using the following formula:

Cost per ton=(Ex32)+[(1— E)x$C]
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Where E represents EPA’s proportion of
total effort (expressed as a percentage of
total effort) needed to administer the part 71
program, 1-E represents the contractor’s ef-
fort, and C represents the contractor assist-
ance cost on a per ton basis. C shall be com-
puted by using the following formula:

C=[B+T+N] divided by 12,300,000

Where B represents the base cost (con-
tractor costs), where T represents travel
costs, and where N represents nonpersonnel
data management and tracking costs.

(4) For programs that are delegated
in part, the fee shall be computed using
the following formula:

Cost
ton=(Ex32)+(Dx24)+[(1— E— D)x$C]

Where E and D represent, respectively, the
EPA and delegate agency proportions of
total effort (expressed as a percentage of
total effort) needed to administer the part 71
program, 1—- E— D represents the contractor’s
effort, and C represents the contractor as-
sistance cost on a per ton basis. C shall be
computed using the formula for contractor
assistance cost found in paragraph (c¢)(3) of
this section and shall be zero if contractor
assistance is not utilized.

per

(5) The following emissions shall be
excluded from the calculation of fees
under paragraph (c¢)(1) through (c)(4) of
this section:

(i) The amount of a part 71 source’s
actual emissions of each regulated pol-
lutant (for fee calculation) that the
source emits in excess of four thousand
(4,000) tpy;

(ii) A part 71 source’s actual emis-
sions of any regulated pollutant (for
fee calculation) already included in the
fee calculation; and

(iii) The insignificant quantities of
actual emissions not required to be
listed or calculated in a permit appli-
cation pursuant to §71.5(c)(11).

(6) ‘“‘Actual emissions’ means the ac-
tual rate of emissions in tpy of any
regulated pollutant (for fee calcula-
tion) emitted from a part 71 source
over the preceding calendar year. Ac-
tual emissions shall be calculated
using each emissions unit’s actual op-
erating hours, production rates, in-
place control equipment, and types of
materials processed, stored, or com-
busted during the preceding calendar
year.

(7) Notwithstanding the provisions of
paragraph (¢) (1) through (4) of this sec-
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tion, if the Administrator determines
that the fee structures provided in
paragraphs (c)(1) through (4) of this
section do not reflect the costs of ad-
ministering a part 71 program, then the
Administrator shall by rule set a fee
which adequately reflects permit pro-
gram costs for that program.

(d) Prohibition on fees with respect to
emissions from affected units. Notwith-
standing any other provision of this
section, during the years 1995 through
1999 inclusive, no fee for purposes of
title V shall be required to be paid with
respect to emissions from any affected
unit under section 404 of the Act.

(e) Submission of initial fee calculation
work sheets and fees. (1) Each part 71
source shall complete and submit an
initial fee calculation work sheet as
provided in paragraphs (e)2), (f), and
(g) of this section and shall complete
and submit fee calculation work sheets
thereafter as provided in paragraph (h)
of this section. Calculations of actual
or estimated emissions and calculation
of the fees owed by a source shall be
computed by the source on fee calcula-
tion work sheets provided by EPA. Fee
payment of the full amount must ac-
company each initial fee calculation
work sheet.

(2) The fee calculation work sheet
shall require the source to submit a re-
port of its actual emissions for the pre-
ceding calendar year and to compute
fees owed based on those emissions.
For sources that have been issued part
70 or part 71 permits, actual emissions
shall be computed using compliance
methods required by the most recent
permit. If actual emissions cannot be
determined using the compliance
methods in the permit, the actual
emissions should be determined using
federally recognized procedures. If a
source commenced operation during
the preceding calendar year, the source
shall estimate its actual emissions for
the current calendar year. In such a
case, fees for the source shall be based
on the total emissions estimated.

(3) The initial fee calculation work-
sheet shall be certified by a responsible
official consistent with §71.5(d).

(f) Deadlines for submission. (1) When
EPA withdraws approval of a part 70
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program and implements a part 71 pro-
gram, part 71 sources shall submit ini-
tial fee calculation work sheets and
fees in accordance with the following
schedule:

(1) Sources having SIC codes between
0100 and 2499 inclusive shall complete
and submit fee calculation work sheets
and fees within 6 months of the effec-
tive date of the part 71 program;

(ii) Sources having SIC codes be-
tween 2500 and 2999 inclusive shall com-
plete and submit fee calculation work
sheets and fees within 7 months of the
effective date of the part 71 program;

(iii) Sources having SIC codes be-
tween 3000 and 3999 inclusive shall com-
plete and submit fee calculation work
sheets and fees within 8 months of the
effective date of the part 71 program;

(iv) Sources having SIC codes higher
than 3999 shall complete and submit fee
calculation work sheets and fees within
9 months of the effective date of the
part 71 program.

(2) Sources that are required under
either paragraph (f)(1) or (g) of this sec-
tion to submit fee calculation work
sheets and fees between January 1 and
March 31 may estimate their emissions
for the preceding calendar year in lieu
of submitting actual emissions data. If
the source’s initial fee calculation
work sheet was based on estimated
emissions for the source’s preceding
calendar year, then the source shall
reconcile the fees owed when it submits
its annual emissions report, as pro-
vided in paragraph (h)(3) of this sec-
tion.

(3) When EPA implements a part 71
program that does not replace an ap-
proved part 70 program, part 71 sources
shall submit initial fee calculation
work sheets and initial fees when sub-
mitting their permit applications in
accordance with the requirements of
§71.5(a)(1).

(4) Notwithstanding the above,
sources that become subject to the part
71 program after the program’s effec-
tive date shall submit an initial fee
calculation work sheet and initial fees
when submitting their permit applica-
tions in accordance with the require-
ments of §71.5(a)(1).

(g) Fees for sources that are issued part
71 permits following an EPA objection
pursuant to ¢$71.4(e). Fees for such
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sources shall be determined as provided
in paragraph (c)(1) of this section. How-
ever, initial fee calculation work
sheets for such sources and full pay-
ment of the initial fee shall be due
three months after the date on which
the source’s part 71 permit is issued.

(h) Annual emissions reports—(1) Dead-
lines for submission. Each part 71 source
shall submit an annual report of its ac-
tual emissions for the preceding cal-
endar year, a fee calculation work
sheet (based on the report), and full
payment of the annual fee each year on
the anniversary date of its initial fee
calculation work sheet, except that
sources that were required to submit
initial fee calculation work sheets be-
tween January 1 and March 31 inclu-
sive shall submit subsequent annual
emissions reports and fee calculation
work sheets by April 1.

(2) Annual emissions reports and fee
calculation worksheets shall be cer-
tified by a responsible official con-
sistent with §71.5(d).

(3) For sources that have been issued
part 70 or part 71 permits, actual emis-
sions shall be computed using methods
required by the most current permit
for determining compliance.

(4) If the source’s initial fee calcula-
tion work sheet was based on esti-
mated emissions for the source’s cur-
rent or preceding calendar year, then
the source shall reconcile the fees owed
when it submits its annual emissions
report. The source shall compare the
estimated emissions from the initial
work sheet and the actual emissions
from the report and shall enter such in-
formation on the fee calculation work
sheet that accompanies the annual re-
port. The source shall recompute the
initial fee accordingly and shall remit
any underpayment with the report and
work sheet. The EPA shall credit any
overpayment to the source’s account.

(i) Recordkeeping requirements. Part 71
sources shall retain, in accordance
with the provisions of §71.6(a)(3)(ii), all
work sheets and other materials used
to determine fee payments. Records
shall be retained for 5 years following
the year in which the emissions data is
submitted.

(j) Fee assessment errors. (1) If EPA de-
termines than a source has completed
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the fee calculation work sheet incor-
rectly, the permitting authority shall
bill the applicant for the corrected fee
or credit overpayments to the source’s
account.

(2) Each source notified by the per-
mitting authority of additional
amounts due shall remit full payment
within 30 days of receipt of an invoice
from the permitting authority.

(3) An owner or operator of a part 71
source who thinks that the assessed fee
is in error shall provide a written ex-
planation of the alleged error to the
permitting authority along with the
assessed fee. The permitting authority
shall, within 90 days of receipt of the
correspondence, review the data to de-
termine whether the assessed fee was
in error. If an error was made, the
overpayment shall be credited to the
account of the part 71 source.

(k) Remittance procedure. (1) Each re-
mittance under this section shall be in
United States currency and shall be
paid by money order, bank draft, cer-
tified check, corporate check, or elec-
tronic funds transfer payable to the
order of the U.S. Environmental Pro-
tection Agency.

(2) Each remittance shall be sent to
the Environmental Protection Agency
to the address designated on the fee
calculation work sheet or the invoice.

(1) Penalty and interest assessment. (1)
The permitting authority shall assess
interest on payments which are re-
ceived later than the date due. The in-
terest rate shall be the sum of the Fed-
eral short-term rate determined by the
Secretary of the Treasury in accord-
ance with section 6621(a)(2) of the In-
ternal Revenue Code of 1986, plus 3 per-
centage points.

(2) The permitting authority shall as-
sess a penalty charge of 50 percent of
the fee amount if the fee is not paid
within 30 days of the payment due
date.

(3) If a source underpays the fee
owed, except as provided in paragraph
(1)(4) of this section, the permitting au-
thority shall assess a penalty charge of
50 percent on the amount by which the
fee was underpaid. Interest shall also
be assessed, computed under paragraph
(1)(1) of this section, on the amount by
which the fee was underpaid.
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(4) If a source bases its initial fee cal-
culation on estimated emissions from
the source’s current or preceding cal-
endar year, as provided under para-
graph (h)(4) of this section, and under-
pays its fee based on an underesti-
mation of these emissions, the permit-
ting authority shall assess a penalty
charge of 50 percent on certain of these
underpayments, according to the fol-
lowing provisions:

(i) The penalty charge shall be as-
sessed whenever a source’s under-
payment exceeds the underpayment
penalty cutoff established in paragraph
(1)(4)(iii) of this section. The penalty
amount shall be 50 percent of the por-
tion of the underpayment which is in
excess of the underpayment penalty
cutoff.

(ii) Where a source is subject to a
penalty for underpayment pursuant to
paragraph (1)(4)(i) of this section, inter-
est as computed under paragraph (1)(1)
of this section shall be assessed on that
portion of the underpayment which is
in excess of the underpayment penalty
cutoff established in paragraph
(1)(4)(iii) of this section.

(iii) The underpayment penalty cut-
off for a source shall be the sum of the
following:

(A) 50 percent of the portion of the
initial fee amount which was cal-
culated from estimated emissions of
HAP listed pursuant to 112(b) of the
Act, and

(B) 20 percent of the portion of initial
fee amount which was calculated from
estimated emissions of the remainder
of the regulated air pollutants (for fee
calculation).

(m) Failure to remit fees. The permit-
ting authority shall not issue a final
permit or permit revision until all fees,
interest and penalties assessed against
a source under this section are paid.
The initial application of a source shall
not be found complete unless the
source has paid all fees owed.

(n) Adjustments of fee schedules. (1)
The fee schedules provided in para-
graphs (c¢) (1) through (4) of this section
shall remain in effect until December
31, 1996. Thereafter, the fee schedules
shall be changed annually by the per-
centage, if any, of any annual increase
in the Consumer Price Index.
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(2) Part 71 permit program costs and
fees will be reviewed by the Adminis-
trator at least every 2 years, and
changes will be made to the fee sched-
ule as necessary to reflect permit pro-
gram costs.

(3) When changes to a fee schedule
are made based on periodic reviews by
the Administrator, the changes will be
published in the FEDERAL REGISTER.

(o) Use of revenue. All fees, penalties,
and interest collected under this part
shall be deposited in a special fund in
the U.S. Treasury, which thereafter
shall be available for appropriation, to
remain available until expended, sub-
ject to appropriation, to carry out the
activities required by this part.

[61 FR 34228, July 1, 1996, as amended at 64
FR 8263, Feb. 19, 1999; 67 FR 38330, June 3,
2002]

§71.10 Delegation of part 71 program.

(a) Delegation of part 71 program. The
Administrator may delegate, in whole
or in part, with or without signature
authority, the authority to administer
a part 71 operating permits program to
a State, eligible Tribe, local, or other
non-State agency in accordance with
the provisions of this section. In order
to be delegated authority to administer
a part 71 program, the delegate agency
must submit a legal opinion from the
Attorney General from the State, or
the attorney for the State, local, inter-
state, or eligible Tribal agency that
has independent legal counsel, stating
that the laws of the State, locality,
interstate compact or Indian Tribe pro-
vide adequate authority to carry out
all aspects of the delegated program. A
Delegation of Authority Agreement
(Agreement) shall set forth the terms
and conditions of the delegation, shall
specify the provisions that the delegate
agency shall be authorized to imple-
ment, and shall be entered into by the
Administrator and the delegate agen-
cy. The Agreement shall become effec-
tive upon the date that both the Ad-
ministrator and the delegate agency
have signed the Agreement. Once dele-
gation becomes effective, the delegate
agency will be responsible, to the ex-
tent specified in the Agreement, for ad-
ministering the part 71 program for the
area subject to the Agreement. Dele-
gate agencies that choose to receive
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electronic documents as part of their
delegated program must satisfy the re-
quirements of 40 CFR part 3—(Elec-
tronic reporting).

(b) Publication of Notice of Delegation
of Authority Agreement. The Adminis-
trator shall publish a notice in the
FEDERAL REGISTER informing the pub-
lic of any delegation of a portion of the
part 71 program to a State, eligible
Tribe, or local agency.

(c) Revision or revocation of Delegation
of Authority Agreement. An Agreement
may be modified, amended, or revoked,
in part or in whole, by the Adminis-
trator after consultation with the dele-
gate agency.

(d) Transmission of information to the
Administrator. (1) When a part 71 pro-
gram has been delegated in accordance
with the provisions of this section, the
delegate agency shall provide to the
Administrator a copy of each permit
application (including any application
for permit modification), each proposed
permit, and each final part 71 permit.
The applicant may be required by the
delegate agency to provide a copy of
the permit application (including the
compliance plan) directly to the Ad-
ministrator. Upon agreement with the
Administrator, the delegate agency
may submit to the Administrator a
permit application summary form and
any relevant portion of the permit ap-
plication and compliance plan, in place
of the complete permit application and
compliance plan. To the extent prac-
ticable, the preceding information
shall be provided in computer-readable
format compatible with EPA’s national
database management system.

(2) The Administrator may waive the
requirements of paragraph (d)(1) of this
section for any category of sources (in-
cluding any class, type, or size within
such category) other than major
sources by regulation for a category of
sources nationwide.

(e) Retention of records. The records
for each draft, proposed, and final per-
mit, and application for permit re-
newal or modification shall be kept for
a period of 5 years by the delegate
agency. The delegate agency shall also
submit to the Administrator such in-
formation as the Administrator may
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