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MEMORANDUM | ANCHORAGEAOO/A -

o SUBIECT v’,Comphance Assurance Evaluat10n Prmmples.. ‘_ =

. FROM: Charles B, Fmdley -
PR R Deputy Reg1onal Admm1strator

" 10: ' BlineG. Stamey T
T f_:;Dlrector Ofﬁce ofComphance ,g I

f' Enc V Schaefer -:'1 R R
SRR D1rector, Ofﬁce of Regulatory Enforcement :'.__'.“._ '

N L Attached for your mformauon are the ‘second set of prmc1p1es governmg pro gram o
} evaluatmus, that we mentioned durmg our cohference call last week.” They have been have been
 signed by all four Regxon 10 states:. These pnnc1p1es are intended to clarify our expectations of .

# %

S L ~ delegated compliance assurance pro grams dA 1o set out a constructlve process for conductmg

pro gram evaluaﬁons and resolvmg 1ssues

, _ The prm01p1es were developed usmg emstmg natlonal guldance dlscussmns w1th other
Reg1ons, and suggestions from the Region 10.states. ‘They identify the essential elements that are -
. €common to all enforcement and comphance programs, and will be used in conjunction'with . :
_’program specific mformat1on We plan to use thjs gu1dance in the pro gram evaluat1ons we have N
scheduled for th]S summer = . - e e S
e If you have questlons about prmmples please feel free to ca]l me at (206)553 0454 or
‘ Ron at (206)553 1265 - - T S R

:ﬁpﬁmm@amw
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COMPUANCE ASSURANCE PROGRAM EVALUAT(ON PRINCIPLES B

4RODUCTION

I prlncxples have been developed Jomtly by the States and EPA 6 help gmde compllance -

“assurance program evaluations. The principles will be used by EPA to evaluate the
compliance and enforcement components of enwronmental programs that have. been
- delegated to States. The principles define the elements of a successful ‘compliance assurance;
' program and formulate the basnc operatmg prmcxples for conductmg an evaluatton K

These pnncxples represent the F rst phase of a two-phase effort to develop prmc:ples to gu:de o

program evaluations. - This document constltutes Phase One’ and pertains specnﬁcally to:

“focused evaluatlons of comphance assurance programs Phase Two will be undertaken in the

_ near future to- develop principles to guide EPA reviews of a State's overall program, referred

to as a contextual" review. ‘The contextual review: wnll address the full range of a State

_ program 's activities- and accompllshments and wrll mclude compltance assurance as one‘.'» B

‘_ component of the overalu program

Q BACKGROUNU G

. Compllance assurance program evaluatrons have tradltronal ly taken a narrow view of the tools .

a\rallakln fararhiaving ﬁf\mnlaﬂnr‘ Y Thaen nnnf--nlac mAava "\Q\ll'\nfl avaly l:\flng prno’r::rnc ln '

availavrc v avdiicvitig WwitigJiai l\-e X |||eac pl HIGIMICO v ye l.l\..yvuu Rl S=aavi=8q] d = LA

-Ts of traditional enforcement. actrvrty measures, by taking a broader view of all the tools

- "=h can be used'to achieve complrance and by focusrng ont measunng the envrronmental '

ts of comphance assurance actlvrttes. o

', These pnncrples strive to cianfy our expectatrons of delegated comphance assurance programs ,

and what'is being measured as part of the compliance assurance program evaluatlons, because . -
the ‘evaluation process- and ‘criteria have not’ always been- clear i the past.” While the -

‘principles define the basic elements of a successful compllance and enforcement program,
each EPA program will need to develop specific measurés, based on.its unique objectives and

.reqmrements to. evaluate how well the State program is perfonmng wrthm each of these. o o

'Aelements ,,/.5 -,:

"_These prmcrples are desrgned to be consxstent wrth and complement other plannmg and .
_evaluation processes, mcludlng the PPA process, State and EPA strategic planning ! efforts, and-
,compllance assurance agreements. The principles will continue to be refined overtimesothat .~ -

“they are as. useful as possible to EPA and the ‘States in conductmg focused compliance

‘assurance program eval uattons, and wrll be expanded to also serve as pnncrples for contextual -

fprogram revrews

program performance through the use of a varlety of compllance asmstance and

The prlmary goal of conductlng program evaluatlons is to-ensure a htgh level Of’j_‘



- . To help States and.EPA o

X - To satlsfy EPA s charge to:

A fent’orcement tools WhICh results in htgh rates of compltance provndes credlble' |
- deterrence and achleves posmve envrronmental results :

_ The specu’lc ob;ectxves for conductmg program evaluatlons are as follows ‘

‘ ", - : .”To help ensure that State programs. N

T meet federal legal requirements - .
achreve comphance and enwronmental beneflts

evaluate state program adequacy and conStstency in .
implementing/enforcing national standards BRI
. Oversee state programs to help 1mprove and strengthen them )

ldentn‘y program needs to meet establlshed program goals

- focus more on tmieasuring environmental results and less on measurmg o

- activities and conducting detailed procedural reviews.

-7 . share innovations/best practices among States/EPA fegions.. S
L . inform internal and extemal audlences of the evaluatxon process and- '
“ .. - results . e - Co S
e Strengfhen compliance by streng,.t ning the St"te/EPA partnership
e '__provrde a factual basts for drfferentlal overSIght SR

R The lmtral program evaluatxons wrll help establlsh acomplrance program proflle whrchj

. will be.used as.a starting point or baseline, as approprlate agdinst which progress
7 towards mutually agreed-upon goals can be measured over time.' This profile is -
lmportant to help clearly and objectxvely rdenttfy both. progress and problem areas

Formal Evaluattons S : ' e

- EPA ‘will align. evaluattons wrth the PPA/PPG process by conductmg program ‘
~evaluations on a mutually agreeable rotating cycle that is .identified in the PPA. Ata.. . .

. minimum, each. program -will be evaluated .once durmg a’'six year period. . The - s

L vevaluatlon -may be comprised of a single evaluatron of the ‘compliance assurance . ..

.7 program, . or of several smaller, focused ‘evaluations of one of more individual- .

" revaluation areas (as identified in Sectlon lll of thlS document) conducted at dlfferent! o

L :..:.‘_’utlmes dunng the srx year penod : : - L ‘ N

b m e e T




'RoutmelOngomg lnteractlon SR | : ‘
- Ongoing dialogue regarding program actlvmes should contmue in the mtenm between
formal evaluations through a variety of routine communication mechanisms such as
conferencetcalls_andmeetmgs at-both staff. and_management levels-States-and-EpA- - -
- willalso track selected output/outcome - measures - and will conduct overs|ght~,' ‘
. mspectlons as deﬁned in the PPA and compllance assurance agreements '

| EVALUATIONAREAS |
Program Performance and Effectlveness

Achlevmg envrronmental results is the best mdrcator of a quallty program EPA and' .

| State: Agenc1es tncreasmgly are strtvmg to- ‘measure program performance in terms of

. outcomes and environmental results ‘(e. g., changes in emissions or in ambrent air -
-quality). Tradmonally, program performance has been-measured in terms of ; agency -
_activities (e.g., number of mspectlons) “At this point in time, EPA and State Agencies

. will-evaluate avajlable’ information on environmental results—related measures but will

S -_ EPA and State Agencres w:ll analyze and present avarlable mfonnatron on, each of the' ‘
’j_followmg types of measures.__;v . AL S S

al .

S also continue to track at.uv.ty—related measures.. Over timeit is expeuea that it may P
© " be feasible to place greater emphasis on. environmental restilts measures as they are
R lmproved and that actxvxty measures may be de-empha512ed s '

e Output measures short-term actlvrty—based measures that are lmked to, program‘ o

objectlves (e.g., # of mspectlons)

S Outcome measures - linked- to envrronmental objectlves and results (e.g., o
.“'actions taken by a regulated facility and results of those acttons, such as; .

compl ;ance rates or the percent change in emrssrons)

L "":':»1_;‘Env1ronmental !nd:cators llnked to broad long—term envrronmental goals and A
used to .:hOW trends.in envuronmental condltlons (e g changes in amblent arr: S

. ;"i:_{'f'}fquallty)

¥ jComplete, Accurate, and Current Knowledge of the Regulated Commuth

A successful program is based upon an tnventory of regulated sources, espectally R
- - priority segments, which is accurate, current, and as complete as practlcable The data;r e
.7 should in ‘turn be accessnble in an automated data system whlch is accurate and up-tO- S

. ""7(*late




: Abbfdp;iate _Tar‘geting,‘lnépécﬁdn, and Monitoring Strategy =

fThe"t_argeting’,’ inspection,. and rv'nonit:o'ri‘hig" strafegy shiould include the rationale and -

- approach for selecting sectors, facilities and/or geographic locations on which to foeys

o compli ance.-rassurar—}Ge—ef»fe-Ft—Srr—_?Fh»‘reﬂ'ﬂvzentca_fyiéf-thre*reg’ui?:ltt-:d“Co_mmunlty, as-well as
. the national, regional, and state-specific priorities identified in the PPA, including

- pollution prevention, should be- utilized ‘as' a. basis for targeting, inspecting, and
- monitoring. The strategy should include field inspections and file reviews; inspections
- are needed to establish a field presence- that provides a deterrent effect, encourages
pollution prevention, and allows agencies to detefm_ine actual compliance. - -~

- _Balanéedesevof‘Tool‘s o

o tis important to have éldynérhic C.dm@iiéhcé strategy which balances a‘llw.‘t‘he relevant
- tools which will be used to achieve

ompliance. - Each State should have a deliberate

©. - -approach that identifies the tools to be applied, in what balance, and how their success
- would be evaluated.. Available compliance tools include compliance assistance and o

- . incentive - programs, -enforcement, - inspections; - compliancé - monitoring, - field "
- presence/accessibility to sources, publicity, and others. To evaluate the balanced use -
~of tools; EPA would: ‘1) examine the State's rationale for thé balance of tools: it is.

o ~employing; 2) consider how the strategy : as applied during the period of review and -
- .whether the intended focus was carried out; and-3) review how well the tools had been.

2 L2 &

utilized'».andlorthQWefféctive they had been 'i:n‘_ach/ieving'vimproYed.compliah'celtand'

R environmental results. The EPA/State strategy on compliance assistance, currently .

| V;'_'bunder develbpm_ent,'.wil-l also proVide'i_thrmation on evaluating results of cg'm'pliahce

© o assistanica -

haadd b LT

. A?Tinflel){ abd Ap;_ﬁhdpriate_"RésbonSe tb"Sigt?ificzihi .Vi:b‘lp.-t'fd.ns’ R o

“To serveas a general déterfént"am_ohg"thé. "rAe.g.u
provide- timely ‘and- appropriate -responses to si

ﬁ-iACC_qfate- Reqo.x;_cikeep'ifxg and Reporting -

A quality program maintains accurate and up-todate: file;sv“é{nd records on source
: Cy-respons eS—th-at'—a—re_—rév‘i'éwa-b’fe*and*acce‘ssi‘blé.“ Record l(eepln g

. ‘"jA;.:;,._:;_DerQ__rmaq.ceéan.d.A‘_gJeg

lated community, a program must
: gnificant violations. This includes:
- identifying high ‘priority. violators and aggressively pursuing these sources through : .
- .formal_enforcement actions;. recovering: economic benefit; following through 'in ‘a,
- timely fashion' with adequate - referrals for enforcement response; . having. no -
. _unexplained delays or backlogs in enforcement cases;. providing a rapid escalation of -
.. response,where non-compliance continues; adequately documenting violations-and -
- substantiating penalties; and dispensing equitable, fair, and consistent treatment. = .

o~ '



" should include s'ome'do(:u'ment_ed rat_idnale for penalties sought to support defensibi] ity
. in court, enhance negotiating posture, and-lead to greater consistency. A-quality
‘program reports relevant data that is accurate, reliable, and complete to national data

. systems.- - FE s I

) : Cleaf and '_Enférce,abie Re_quirerr.le:nts.__ o
5 R»eddiréments established _thf'ouighﬁ bbth 'fo‘rrﬁa'l'arjd ndh'-formal.jéhforceme’nt actions R
-should cléarly define what a specific source.must do by a date certain, in-enforceable

- terms, to-ensure the State can effectively monitor and measure compliance changes -

-+ and as a basis for escalating its response to noncompliance. -

- . 'ii"Pr.ci).dl_ltc."tvive"_Rélé‘t'ion_sh'ib between vaerﬁrﬁént and Régu.l_a'ted Commu:_iify o o

 Developing a productive relationship with the regulatad community; while maintaining

.% " an adequate deterrent effect, is important to achieving and maintaining compliance.
"+ Evaludtion of this. relationship should include interacting with a significant percent of
.. the regulated community; using a variety of avenues of communication to reach the’

o regulated community; offering compliance assistance to inform. the ‘regulated
" community. about regulatory requirements; responding to feedback from regulated -

community and the public;: and being y{ieweti"bY_the révgu'tliat'ec_i"cbmr'nw‘jity »an‘d. the_

(SRR e |

. v_»_»fx.‘ . e . . o ,‘n c . v )
- public as firm, fair, and professional.

* Successful Partrierships with Co-Regulators =~

a ,A'E‘PAéndStates',:as’Co;rlég_ulétors; work together fo solve environmiental problems. The -

- PPA and compliance assurance principles, in particular; are documents which reflect
L this partnership throtigh. establishing productive ways of working A.t'ogether_‘. and
. identifying mutually agreed uponi priorities and commitments. . This element should be

. evaluated based on whether the State and EPA are each fulfilling tfie collaborative spirit.
- of the partnership. and adhering’ to_the ‘specific Pprinciples established in-'these

‘jdo,cu‘ments_.-__-_~?;“:.jf' S

- Sound :Pt»'qgr‘a{m M_anxa'géme'ri‘_t S

" A quality program ‘should have internal management _V's'ys’fe’mé_‘:’in place for self-

- evaluation, monitoring program performance, reprioritizing efforts as necessary, and -
. addressing emerging.issues. Program priorities should be well articulated throughout -

- the organization, and there should be a clear scheme for how the operations of other

S -agencies and'levels of government it irito the program and its priorities. A d.ua.lity.; -
...~ program should also ensure qualified and trained staff and . mechanisms for helping to

- ensure consistent application of the regulations, enforcement, interpretatfons, equity,

" and other compliance issues.




v, _‘.

' COMMUNICATION

INFORMATION SOURCES

- States have the option-of providing a se‘lféasée’ss'ment at the initiation of tﬁev @aldétion, |
o ba_sed on the @—::Ya_l_ug_t.ign-_C.r_i,te_r_i_a,_to_s_up;p].em,erj.t_qther_in.fgnmat-ion-seurees tisted-here: ="

‘A variety of othier data sources may be used, including PPAs, compliance assurance
' agreements, significant violator. tracking documents, State strategic plans, national data -
- systems, documents kept on-site, results of special initiatives, interviews with agency
~ - staff or. members of the regulated or affected community, relevant State laws and .

- polici_es,-and_resu_lts of oversight inspections "

-

e Communication should be open and constructive, and lead to productive resolution ~
Conofissues o s T e E T e

: EPA’Commuhiéaftidn with ﬂie'St‘aztéy-_ﬂ : e L
Behns Communication will be focused on.the evaluation areas in Section I, and the

. commitments in-the »PFA‘and-v'cdm'p_liaﬁcer assurance agreements .- - -

% EPA will communicate to the State compliance assurance program strengths as

o well as opportunities-for improvement, including: ..~ .
~. which strategies; .p'_o‘licie's; or operations should be retained; = - - =
‘what changes could make the program more effective in achieving High

compliance rates, credi

less; and -

L oseSd, G

- identification of major concems arid: proposals for how to address them.

‘State Communication with EPA°

. - States are encouraged to provide fééab’é;d("t'b:EPA‘_on ‘the 'inﬁpa_ct.'of.EPA_'s' difg'cf
- implementation and workshare efforts. and on EPA's adherence to. the State/EPA L
-Compliance Assurance Principles, PPA provisions, and any other-partnership efforts. L

 PROCESS MANAGEMENT ~ -

,' jAdv}anéeAWc‘iirk ‘toa Hé{ﬁEnsure a"Su‘_ccesbsfuleVatlﬁét'ion' Process '  L R
- * - .The evaluation scope, evaluation areas that will be focused.on,” measures, o
-+ information sources, relevant policy documents; and resourcés will be clearly "

":,deﬁned_at least sixty days before the eyaluation begins - -

> " While the evaluation areas and corresponding measures should be ﬂexxble (eg,

ble deterrence, and environmental results, orcost

" caninclude special initiative results), the areas and measures should be agreed L N

“to in advanceso that there are."no surprises” (e.g., conducting compliance -

- assistance sQé_cjial;lniﬁ.am/_es_instead_ofxﬁo:e_e~nfqrcﬁem¢»npreq—u-i-rer—n-en{s):.—~-}-'f-s;--r{—;i



£ > Evaluatlon Feedback Steps

- »  "EPA will discuss its f'ndmgs W|th the State atan out—bnefng w:thm 30 days of
7 .the on-site review, prior to the issuance of the draft report =
> _EPA will provide the draft written- evaluation to 1 the State_vuthm 90 days after- :

- the evaluation has been completed.
The State:has up to 30 days to provide a response back to. EPA : »
- EPA will issue a draft final report within 30 days that reflects State's comments. '
- The State has up to 30 days to provide comments on the draft final report
EPA will issuethe final evaluation’ report within 30 days._of receiving State . . -
.. ‘comments. . State views,: if the State o) requests wrll be lncluded in the fmal o
R wntten evaluatlon ; » : ' - U

vy oy oy

e Relatlonshrp to PPA and Comphance Assurance Agreements :
. » ° Program evaluations will occur within the framework of the PPA process .
. . The PPA will address whéther (and in what areas) a program evaluatlon o
- will'occurin each State over the coming two years; and : |
© .. States will be evaluated on the commitments identified in the PPA and ’_
7. Compliance Assurance Agreements and based on the evaluatlon areas.j |
G "_ﬂm Sertmn Il of this dmr_rnnnt . S . o

AR LIS - e

-__.,".f:varuation Phases =~ = .. : : o )

" These focused - program evaluatlons can be concerved of as havmg three phases"f _
.. collection -of infarmation, lnterpretatlon of mformatxon and the response dellvered R
regardmg the evaluat;on. - : SRR R SR

N '.ManagerlStaff lnvolvement ) R
L e Different. people may be mvolved in each evaluatlon phase. Senlor managef '
S+ . involvement is critical to the success of thé evaluation and there will be a senior -
LT ‘manager assigned to lead the evaluation. - Senior manager mvolvement is most R

- .. . important during the process development and. feedback phase. .. .

R Appropriate EPA and State personnel. involved .in' the evaluatlon will mest
" together as necessary dunng the evaluatlon to assure consistent understandtng. |

- of issues and feedback - ' B o

R _*zfvf '_"EPA wxll provude tralmng on these pnnCIples to staff conductmg the evaluatxons...- -
> lmprovmg the Process Over Tlme ' T ' : o
el The frequency, scope.and level of detall of the evaluatlon may be adJUStEd',

- based on scope, detail and results of prior evaluations-and ather performance, .
- data (e.g.,  compliance rates).. The PPA Wl” reﬂect these adjustments over tlme .

: " in the evaluations. - SR
... .EPA/States_should... agree-_orL the_.process.,for assessmg*the_qualltywaf_the____._____,.:.
evaluatlon performed o : R IR N : .




> . These compliance assurance program evaluation principles will be revised ang
expanded to serve as principles for contextual program reviews (i.e., review of

* the'full range of program activities and accomplishments, with complianca.

- assurance as a'component‘of_the'overall program). . - e

> Diffeféhées AErdSs'_States] o TR I P
© - » ° While'States should not be held to different standards in the evaluations; it is
. important to recognize differences in size and composition of the regulated

universe in each State and alternative methods States may use in addressing the -
- /.~ evaluation areas identified in this document =~ .. ..o L
~ > EPA will use differential oversight to assess state'perfdrmance"and i‘deht;fy‘.

" actions needed to correct problems or recognize good performance. . .

- "(htergl_xfatiqh:wit’_h Exféﬁhg Aérée:rﬁ_é;jts_v' SR R

" These compliance assurance principles reflect the current pasitions of the State Agencies and -

- EPA Region.10. As appropriate they cari be used to assist in the implementation of existing
agreements.. EPA Region 10 and the State Agencies wiil adhere to these principles when
devejoping any. futu_re_ state/EPA agreements addressing compliance 'assu-ran_ce‘ program:

R evaluations.” .

 Dispute Resolution
. ._.-‘EP,A a'n.d‘ the StaAte’:-Agéncies' recognize-that Adis,';:)_l.;:tés"~ mayoccurAHpart'es will attempt to’
- resolve these disputes promptly and at the lowest level. If disputes canriot be-resolved within
. Seven days, they will be referred to the superjriSor’-_l’evel;‘-¢_Tlf|i_s"sgpervis.ory_referral_lar_;_d
.- resolution’process will continue, if necessary, to the level of State Director-and EPA Regional -
CAdministrator. -0 L T T T R S T
- Disclaimer |
Nothing in théséAprinc'iple"s.sha_H béfco‘}nstlj@xéd to 'cthti’tute»a Valid‘:de_fense by regulatedpai'._fies :
. inviolation of any state or federal envrionmental statute, regulation or permit... This agreement _
~Is.not intended to, and- does not, waive any authorities available to the statés and EPA. Nor -
~.can this agreement be used to create a cause of action not otherwise available against the -
"States orEPA. - SO L e AN S L
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